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I. SUMMARY OF REPLY 

The Brief of Respondent fails to adequately address the central 

point of this Appeal--the trial court's error in dismissing two legal 

negligence claims agaiilst two separate attorneys when at least one claiin 

/?ad lo .s2tri:iiie, 

In particular, the trial couit held in April 201 1 that (1) because the 

Townsend Trust's attol-ney, Scott Smith, k11ew or should have known of a 

cause of action against Attorr~ey Joseph Delay and that (2) Mr. Smith had 

a duty to inforin the Client of this cause of action, (3) the statute of 

lilnitatioiis for any claiins against Mr. Delay colninenced and ran during 

Mr. Smith's representation of Townsend 'Trust, and therefore, (4) any 

claims against Mr. Delay should be dismissed. 

The trial court did not require expert testimony in April 201 1 to 

determine that Mr. Smith was aware ofthe existence of a legal malpractice 

cause of action against Mr. Delay. In light of that ruling, expert testimony 

was not required in the ongoing legal negligence action against Mr. Sinith 

for his failure to advise Townsei~d Trust of the action against Mr. Delay. 

To the extent that the court needed hrther educatioli or testimony about 

the standard of care for a bench trial, Townsend Trust had listed Attorney 

Scott Smith (and his expert witnesses) as witnesses for trial. (CP 307). 



If Mr. Smith did not know (or should not have known) of a cause 

of action against Mr. Delay, then.eshould have armed that to the trial 

court in April 2011. He did not file any opposing declarations or -- 

memoranda to Mr. Delay's motion to dismiss in April 2011. Mr. Smith 

now belatedly argues that the trial court was wrotlg- in its hpril 201 1 

decision: "First, the argument assumes that Judge Eitzen's summary 

judgment ruling in favor of Delay, Curran was legally correct. It was not." 

[Brief of Respondent, page 181. However, neither Mr. Smith nor 

Townsend Trust appealed or sought discretionary review of the trial 

court's April 201 1 decision, so it became the "law of the case." 

By contrast to Mr. Smith's belated action, Townsend Trust acted 

timely when information became available to it about Mr. Smith's prior 

knowledge about Mr. Delay's negligence. After learizing at Mr. Smith's 

deposition on July 25, 2010 that in the Fall of 2005, Mr. Smith privately 

considcred Mr. Delay to have crealed a poorly drafted document that 

would cause problems for the Townsend Trust, Townsend Trust filed the 

Second Amended Complaint, alleging that the indivisibie harm to 

Townsend Trust from the s~~ccessive actions of the two attorneys was the 

loss of the colle~tihle state court judgment worth $83,183.37, plus interest. 

(CP 5 1- 100). In paragraph 5.2 of Plaintiffs Second Amended Complaint, 



Plaintiff alllse&jpint liability of Mr. DDIay and Mr. Sinith for the loss of 

5.2 As a proximate result of Defendants' [plural'] negligence 
andlor breach of contractual obligations, Plaintiff 
'Townsend Trust lost the benefit of collecting monies from 
the Johnston State Judgment in the amount of $83,183.37, 
plus interest at 12%, comillencing on January 22, 1998. 

(CP 67, braclcei language added) 

In shod, Mr. Smith clearly knew of a legal negligence remedy 

against Mr. Delay in the Fall of 2005 related to the Ioss of the State Court 

Judgment, and the trial couit's ruling in April 201 1 has no other logical 

Mr. Smith's Brief of Respondent attempts to cloud the issue of this 

Appeal by discussing some of the other adinittedly complicated parts of 

his representation of the Townsend Trust in the later Cederal bankruptcy 

matter pertaining to two unreiated federal bankruptcy judgments Well 

after he ltnew in the Fall o r  2005 that the Townsend Trust had a legal -- 

remedy against Mr. Delay pertaining to the lost State Court Judgment, Mr. 

Smith attempted to establish priority for those two unrecorded federal 

banlciuptcy judgments. Mr. Sinith had been the Towtlsend Tri~st's 

attorney for nearly 20 years, and Mr. Smith had earlier given wrong advice 

to the Townsend Trust about whether or not those two fe&r.gJ bankruptcy 



judgments needed to be recorded with the County Auditor in order to have 

lien priority in relation to other debtors' claims against a hoinestead 

property (CP 53) (CP 654-656) Mr Smith apparently believed that 

"local custom" (i.e, he believed most local attorneys did not think that 

recording was iiecessary) trumped the express language of RGW 6 13 090, 

which states as follows: 

A judgment against the owner of a homestead shall become a 
lien oil the value of the homestead property in excess of the 
homestead exemption from the time the judgment creditor 
records the judgnaertt wit11 the recording officer of  the 
county where the property is located. 

Earlier in Mr Smith's legal career, this statute did not have this recording 

requirement, and that may provide some insight as to his error 

At the earlier sunlmary judgment hearing, Mr Delay argued that 

Mr Smith unilaterally chose to b rgo  the legal malpractice claim against 

Mr Delay and instead iiled ail adversary complaint to establish that the 

two federal bankruptcy judgments did not have to be recorded in order to 

have priority: 

Scott Smith was aware of  the issues aatd risks relative to the 
2005 Assig~lment of  Judgment in December o f  2005 or 
January of  2006. Scon Smith deterrninled than rather than 
pursue a poterntial legal malpractice claim against 
Defendant Delay, Gurra~l, Tlilompson, Por~tarolo & Walker, 
P.S., or advise the Rose Towrasend Trust that a legal 
malpractice clairn could be pursued, the diEfereat course of  



filing a Con~plairtt for Lien Priority was instead instituted 
and followed by Mr. Smith in beiralf of the Rose Townsend 
Trust. As a result, a potential legal malpractice claim 
existed in January of 2006, and the three year statute of 
lirnitatioos to bring a legal ma8practice claim against Delay, 
C u r r a ~ ~ ,  Thompson, Po~ltarolo & Waiker, P.S. ran in 
January of 2009 

(CP 226-227 bold added) 

As argued previously, the Townsend Trust itself was not aware 

that Mr Smith considered Mr Delay to have bee11 negligent and the 

Townsend Trust was not aware that a iegal malpractice action existed 

agalnst Mr Delay Co-trustee Robert Moe slated as follows in hrs 

April 12, 20 1 I Declaration 

1 have never been informed by Scoti Smith (or anyone at his law firm) 
that he thought that the July 2005 "Assignment of Judgment" 
document was poorly written, or that the waiver in the Assignment of 
Judginent could have negative legal consequences, or that the 
Townsend Trust had a potential claim against Joe Delay or his law 
firm. 

(CP 194). 

While Mr Srnith was successfui at the federal District Court level 

(lo Judge Suko, as noted by Mr Smith in his Brief of Respondent), his 

advice was proven to be wrong by the Ninth Circuit Court of Appea.1~. 

That errant advice regarding the federal iudgasnxlts, and the subsequent 

massive legal fees incurred by the Townsend 'Trust relating to that issue, 

w - u t t d  is s e e m f r o m  the more straightforward issue about his 



knowledge in the Fall of 2005 of a cause of action against Mr. Delay 

pertaining to the loss of the state couri Judgment. 

This Court sho~ild review the trial court's decision on a de novo 

basis. because the standard of care is a legal question The trial court's 

dismissal should be reversed, and this matter should be remanded for a 

benclr trial 

If .  REPLY TO ftESPONDENT7S STATEMENT OF THE 

Respondent Scott R. Smith documents his involvement as the 

Townsend Trust's counsel with regard to collection of judgments. 

However, Mr. Smith had been the Townsend T~ust 's  long term general 

counsel for nearly two decades, and Mr. Smith's firm had done many 

various legal matters, including obtaining the valuable 1998 Johnson State 

Court Judgment worth $83,183.37. (CP 36, 83-87]. Mr. Smith's 

involvement before and aker the Townsend Trust's fatefbl procurement of 

two unrecorded f e r n  banliruptcy judgments was an unfortunate black 

mark in an otherwise very successful representation of the Townsend 

Trust. 



The underlying case is not as complicated as portrayed by 

Respondent Srnith in his Statement of the Case. In short, there were four 

 judgment,^, two that were tfom a single Washington State court matter, 

and two obtained from a federai bankruptcy matter. The two state court 

judgments were obtained by Mr. Smith's firm in 1998, with one judgment 

being recorded with the Spokane County Auditor (and referred to in the 

pleadings as the "Johnston State Court Judgment.") (CD 36, 83-87) The 

other state court judgment was relatively small, and was never recorded. 

The two federal hailkruptcy judgments were pi-ocur-ed by the Trust in July 

2005. As Mr. Smith aclinowledged at his deposition, at all times% the clear 

intent was for the Towns& Trust to have four judgments against Da~yl  

J.ohnston. The problem was that the two federal bankruptcy judgments 

were never recorded with the Spokane County Auditor, and were therefore 

effectively worthless (contrary to Mr. Srnitii's advice). 

Attorney Joseph Delay created the July 21, 2005 "Assignment of 

Judgment" document that unintentionally served to destroy the Townsend 

Trust's ability to collect 011 tile valuable, recorded, Johnston State Court 

Judgment. The fatal language derived from the phrase, "in consideration 

of the Assignee waiving its Creditol-'s Claim filed in the above-entitled 

esta,te, does hereby assign, transfer and convey over unto the Rose 



Townsend 'T'rust the judgment entered in the above-entitled cause." (CP 

42-43, 49-50) At that time, the Creditor's Claim (created by Mr. Smith in 

the federal banl~ruptcy matter) included the two State Court Judgments. 

The Ninth Circuit interpreted this language to mean that in exchange for 

the Townsend Trust waiving its right to c o l l d  on the valuable, recorded 

Johnston State Court Judgment, the Townsend Tnrst was given the two, 

unrecorded, federal banliruptcy judgments. Well before his initial success 

with Judge Sulco, Mr. Smith knew in the Fall of 2005 (when he says he 

reviewed the July 21. 2005 "Assignment of Judgment") that the language 

was "sloppy" and would create problems for the Trust. M~~-$i??ith!c~gy 

~ g m w a s t o i t s .  (CP 656). 

As Mr. Smith feared, that inartfully drafted document is what 

unintentionally caused the Townsend T ~ u s t  to lose the right to collect on 

the valuable $83,183.37 Judgment. (CP 97- 101, 192- 193). 

On June 2, 201 0, the Townsend Trust filed suit in Spoltane County 

Superior Court against Attorney Scott R. Smith, alleging negligence 

related to the loss of the Joi?nsloi~ State Court judgment worth $83,183.37, 

plus interest. (CP 1-50). (Townsend Trust had served Mr. Smith with the 

original complaint in March 2010). At the time of the filing of the 

Complaint, it was unclear who had drafted the July 21, 2005 document or 



provided input into the drafting of that document [Mr Smith had riot 

filed an Answer until March 5,2012; so it was unclear to Townsend Trust 

what his position would he] 

However, at Mr Smith's June 25, 2010 deposition, he asserled that 

he had GI-eated or contributed to the July 21, 2005 "Assignment of 

Judgmei~t," but when he first reviewed the document, he testified that he 

had private concerns about the implications of the "very poorly drafted 

legal document that Mr Delay had prepared for the benefit of Townsend 

Trust in July 2005 (CP 117-120, 224, 225, 848) 

Therefore, on Novernber 10, 2010, Tawnsend Trust filed the 

Second Ainended Complaint to add attorney Joseph Delay as a Defendant. 

(CP 51- 101). In paragraph 5.2 of PlaintifY's Second Amended Complaint, 

Plaintiff alleged joint liability of 1Clr. Delay and NlrSlnith for the loss of 

that judgment 

5.3 As a proximate result of Defendants' [plural] negligence 
andlor breach of contractual obligations, Plaintiff 
Townsend Trust lost the benefit of collecting monies froin 
the Johnston State Judgmeltt in the ainount of $83,183.37, 
plus interest at 1276, comme~icing on January 22, 1998. 

(CF 67, braclcet language added) 

At pages 4-5 of the Brief of Respondent, Mr. Stnith refers to 

sections 3.3 through 3.7 of Piai~ltifF's Second Amended Complaint (before 



Mr Delay was added to the suit), wherein Townsend Trust alleges that 

Mr Smitli gave false advice about the necessity of recording the federal 

banitruptcy judgmei~ts to have lien priority, and also that Mr Smith did act 

properly with regard to the waiver of the recorded Johnson State Couit 

Judgment: 

3.5 Mr. Sinith should have known that a waiver of the creditor's 
claim in the Johnston bankruptcy proceeding would render the 
Johnston state court judgment unenforceable. 

Townsend Trust also alleged that Mr Smith shouid have modified 

the creditor's claim to clarif)~ the misleading language, because Mr Smith 

was acting as the bankruptcy counsel for the Townsend Trust (CP 66j 

Plaintiff also alleged tha.t Mr. Smith was negligent with respect to 

other parts of the document that Mr. Delay created. In particular, Plaintiff 

alleged that MI, Smith advised the Townsend Tmsi that the federal 

bankruptcy judgments (for which Mr. Delay was creating an Assignment 

of Judgment do~unient in July 2005) did not need to be recorded with the 

County Auditor in order to have lien priority. (CI" 66) Plaint.iff alleged 

that this advice was contrary to RCW 6.13.090, which expressly states as 

follows 

A judgment against the owner of a homestead shall become a 
lien on the value of the homestead property in excess of the 
homestead exemption from the time the judgment creditor 



records the jsldgrnerlt with the seeordillg offices of the 
coan(y where the pmperly is located. 

The Ninth Circuit Court of Appeais held that Mr Smith's arguments about 

that statute (he argued that the judgment did not need to recorded) were 

incorrect (CP 46-50) 

On March 25, 201 I, Mr Delay filed a Motion for Summary 

Judgmeilt, alleging that the statute of limitations had run for any claims 

against t~rm during Scott Smith's representation of the Townsend Trust 

(CP 109-133) Mr Delay argued that Mr Smith was aware ofthe cause of 

action, and therefore the statute of limitations began to run w & ~ n & & ~  

Sinith first bad concerns abouuhg!enal document created by Mr. Delay. 

(CP 115, 223-225) The entire thrust of Mr Delay's argument was that 

LUr, Sinith was aware of the potential . leva1 malpractice claim by 

December 2005 or januarv 200A and that knowledge was imputed* 

client. Townsend 'Trust 

Defendant Delay, Curran, Thompson, Pontarolo & 
Wallter P S 's Motion for Sumniary Judgment of Dismissal is 
based on the fact that Rose Townsend Trust was aware of a 
potential legal malpractice claim against Delay, Curran, 
Thonnrpson, ksntarolo & Walker P.S., in December or  2005 
or ~ a ' n a ~  of 2006. The rule in Washi~lgton State is that the 
linowledge of an attorney i s  the knowledge of a client. 
Regardless of this knowledge of a potential legal malpractice 
claim, Rose Townsend Trust did not file a cause of action 
against Defendant Deiay, C~lrran, Tl~ornpson, Pontarolo & 
Walker P.S. until November 10, 2010. 



The attorney of record for the Rose Townse~nd Trust in 
2005 was Scott R. Smith. At his deposition on June 25,20 10, 
Mr. Smith testilied that he was aware of the July 2005 
Assignment of Judgment. In this regard, Mr. Smith testified 
that he kraew in December of 2005 or  January of 2006 
abotlt the Assignn~ent of Jodgnient, and that he thereafter 
took no action with regard to that 2005 Assignment of 
Judgineiit as part of a Complaint for Lien Priority that was 
therealter filed in U.S. Bankruptcy Court. 

Q. When did you first obtain a copy of that 
July 2005 Assignn~ent of Judgment signed by Jack 
Reeves.'? 

A. 1 believe it was late 2005.. . .. 
*** 

Q When you s m  that language in that 
assignment, did yokt believe that the Townsend 
Trust had waived their right to coliect i r ~  the L998 
Judgment? 

A %thought that the document was very 
poorly drafted... 

***  
A. Wlral 1 believe is that it was sloppy 

language and drafting by the parties involved. 
Q. Joe Delay and Jack Reeves. 
A. Correct.. ... 

(CP 115,222-223, bold added) 

Mr Delay further noted that Mr Smith did not dispute Mr 

Delay's version of the facts or the legal implications 

Defendant Delay, Currant, Thompson, Pontarolo & 
Walker, P S established that attorney Scott Smith reviewed 
the July 2005 Assignment of Judgme~at for the Rose 



Townsend Trust in December 2005 or January of 2006. 
This is undispuf:ed by any par@ to this action. .. . 

Scott Slnith, in fact, was the attorney for the Rose 
Townsend Trust. Scott Smith's knowledge is therefore 
imputed to that of his clients. As held by the Supreme Court 
of the Slate of Washington, 'The attorney's krrowledge is 
deemed to be the clierrt's knowledge, when the attorney acts 
on his behalf." HnLIer v. Wa/li.r, 89 Wn.2d 539, 547, 573 P.2d 
1302 (1978). T h e  holding ofHaller is referenced as "the 
genera8 rule in Washington that knowledge of an attorney 
is knowledge of his or her client ... 

In this case, Scott Smith, attonley for the Rose 
Towrlserld Trust, was aware of issnes arid risks with the 
2005 Assignment of Judgment in December 2005 or 
January of 2006.. . . 

Scott Smith was aware of the issues and risks 
relative to the 2005 Assignmerlt of Judgment in December 
of 2005 or J a n n a ~ y  of2006. Scott Snlillx determilled than 
rather than pursue a pote~ltial Legal malpractice claim 
against Defendasrt Delay, Currm, Thompson, Pontarolo & 
Walker, P.S., or advise the Rose Tow~tsend Trust that a 
legal malpractice claim could be pursued, the different 
course of filing a Complaint for Lien Priority was instead 
instituted and followed by Mr. Smith in behalf ofthe Rose 
Townsend Trust. As a result, a poteartin1 legal malpractice 
claim existed in January of 2006, and the three year statute 
of limitations to brirlg a legal malpractice claim against 
Delay, Cearrarr, Thompson, Pontarolo & Walker, B.S. ran 
in ,8annary of 2009. 

(GP 226.227 bold added). 

In response to that Motion, Townsend Trust sub~nitted testimony 

from the Trustees indicating they were never informed by Mr Smith about 

his concer-ns about the legal document, nor were they ever advised by Mr 

Smith of any cause of action against Mr Delay (CP 194) 



Attorney Scott Smith did not resist Mr. Delay's motion for 

summary judgment, and he did not file any opposing declarations to the 

above testimony. 

111. REPLY T O  ARGUMENT 

A. THE COURT G W E D  IN RTJLXNG THAT AN EXPERT WAS 
ABSOI,IITEI,Y TPEQUlRElP I N  TWlS PARTLCULAR 
L,EGAI, NEGLIGENCE ACTION. 

The trial couri erred in ruling in a pre-bench-trial motion in limine 

hearing that an expert was absolutely required in this legal negligence 

action 

Contra~y to Respondent's argunient, Appellant's citation to CJS 

Attorney and Client, Section 330, remains appropriate Especially for a 

bench trial, a judge can determine the appropriate standard of care for an 

attorney in a legal negligence action: 

Whether expert teslimony is necessary to establish that an 
attorney's conduct fell below the standard olcare is a legal 
guestion that the court must determine by examining the 
parlicular inalpractice issues that the case presents. A failure to 
produce such testimony can be [not "is"] fatal to a plaintifFs 
case. In an action for legal malpractice, exert testimony means 
testimony of lawyers. The reasons for requiring expert 
evidence of negligence and causation of damages in attorney 
malpractice cases is that the factors involved ordinarily are EQL 
yiviin the lav persons co~nqosin? the iurv. 



CJS, Atlowfey and(%'eurl, Section 330, page 368 (bracket and 

underscoring added). A judge is not a lay person or a jury. Because the 

standard of care is a legal question, the trial court's dismissal is reviewable 

by this court on a de novo standard. 

Here, Townsend Tmst listed Attorney Scott Sinith as a witness, so 

the trial court would have had testimony froin an attorney. Of course, 

Townsend Trust had hoped to educate the judge further about. the claims 

against Mr. Sinith via a Trial Brief, Opening Statement., witnesses 

(including Mr. Sinith including himself and his attorney experts, Nancy 

lsserlis and Joh~i Munding), doculnentary evidence presented at trial (and 

Townsend Trust had filed the "Notice of intent to Offer Documents 

Pursuant to ER 904" pleading that listed 23 exhibits to be presented at 

trial), and a Closing Argument. Mr. Smith's counsel would have 

presented opposing arguments, of course, and the Judge would have had 

sufficient illformation to fully determine the requisite standard of care, 

especially in light of her earlier decision 1-egardii~g Mr. Delay. 

Townsend Trust recognizes that if the bench trial had proceeded, 

Townsend Trust may not have met its burden oFper&o~. In other 

words, at trial, the Judge may have nevertheless ruled that Townsend Trust 

did not meet its burden to persuade the Judge of its claims. That is 

different, however, froin an absolute pre-trial recpiremec~t that the plaintiff 



have the burden of producing its own attorney as an expert The trial court 

erred is dismissing the case before trial 

Contrary to Mr Smith's argument, the Washington Supreme Court 

has stated that expert testimony is not always required to establish a prima 

facie case of legal malpractice- 

A few courts have held that expert testimony on the standard of 
care is nznndnrogj. See, eg. llorfv. Itelles, 355 F.2d 488 (7'" 
Cir. 1966); Wczlters I>. H~sfing~s,  84N.M. 101, 500 P.2d 186 
(1972); Baker v. Real, 225 N.W. 2d 106 (Iowa 1975). Tile 
general rule is to permit but not require expert testimony. 
See Adsnissibility And Necessity of Expert Evidence As To 
Standards of Practice and Negligence in Malpractice Action 
Against Attorneys, Annot, 17 A.L.R. 3d 1442 (1968).' 

Walker ir IJC11189, 92 Wash.2d 854, 858, 601 P.2d 1279 (1979) (bold 

added), 

Contrary to Mr Smith's arguments, the courts in Rrust I). Newton, 

70 Wash 2d 266, 862 P 2d 1092 (19931, and Duxgerf v. Papp~r.5, 104 

Wash 2d 254, 704 P 2d 600 (1985) emphasize the Judge's expertise and 

ability to determine the standard of care (with jury trials being involved in 

those cases) 

-- 
I The Waiker case involved a jury, and the Supreme Court 

overturned the trial court's order rejecting an out-of-state attorney's expert 
opinion, saying that an expeit opinion in that case was "both proper and 
necessary in this instalcen id., 92 Wash.2d at 858. 



Next, contrary to Mr Smith's argcrments, the entire bases for 

experts being allowed to testify-Evidence Rule 702% expressly discusses 

experls as being helpful, but not inandatory 

If scientific, technical, or other specialized knowledge will 
assist the trier of fact to understand the evidence or to 
determine a fact in issue, a witness qualified as an expert by 
icnowiedge, skill, experience, training, or education, may 
testify thereto in the form of an opinion or otherwise. 

ER 702 (bold added) 

Mr Smith acltnowledges that in "legally straightfornard," 

"obvious" or "non-complex" matters (such as the Fdilure to object to 

clearly admissible testimony), an expert is not required in a legal 

negligence action. 

In the present case, the trial court dismissed Mr Delay, because it 

was apparently obvious to the Judge at the April 29, 201 1 hearing that Mr 

Smith considered Mr. Delay to be negligent: 

THE COURT And Mr. Ssrrith says, "Gee, I thinla this 
assignment of judgmenai was poorly drafted and could caalse 
trouble for the estate." And he's thi~lking this or sayi~lg this, 
but he doesn't tell ['l'rusteel Riley, right? 

MR HIINTER Right 

T H E  COURT So isn't Riley's recourse against Mr. 
Smith and not Delay? And I'm not -- P'm obviously making no 
findings as to any culpability on the part of Smith, but why 
bring Delay into it? Smith is the one who arguably had the 
ks~owiiedge and didn't do  as~ything. 



MK EIUNTER We think it's both is why we brotzghk 
them both in and we thought that Mr. Delay essentially created 
the problem in the first place tlrat- 
* * *  

We thinli they (Delay and Sn~ithI are both responsible. 
They are both negligent is our theory to the extent that a jury2 
would apportion fault between the two or say, no at some point it 
was fully Mr. Smith's fault and that any--in fact, that's part of the 
argument is there was superseding cause. But for the meantime, 
we have alleged fault, duty fault, all the elernents on both. 

THE COURT: What about Mr. Hunter's argument that the 
Itnowledge of the attorney-let's assume hypothetically that I 
accept that Smith saw the problem, knew the problem; didn't 
do anything ahatat it. Let's assume that, Mr. Hunter says it 
doesn't matter. You say it does matter that the linowledge of the 
attorney is imputed to the client. 

MU. 'II3ORNEW.: ...." the attorney's lcnowledge is deemed to be 
the client's linowledge when the attorney acts on his client's 
behalf" 

And so what we have here, Your 1-Ionor is a very cleai- 
situation. If Mr. Smith at  that time that he reviewed this 
document i~a the fall of 2005 was clearly acting, it's salndisprated, 
as the attonley for the Rose Townsend Trust, his testimony is 
from his deposition that he had major concerns eoucernaing the 
language in the assignment. That knowledge is clear under the 
authority of the Washington State Supreme Court in this case, 

Plaintifl"~ Coulisel ~nisspoke. Neither party lo this action has ever req~~ested a jury in 
this matter. 



which has been cited repeatedly in other cases, as we pointed out, 
that an attorney acting irr the course of his employment or  
activity as the attorney for a clierrt who has knowledge of 
somethirlg, tirat knowledge regardless of whether it's 
comrrar~r~icaled to the cliernt starts the ronnirrg of tire statute of 
limitations. 

THE COURT: But 2005, when Mr. Srnith realizes there 
is a problem who conld have -- apparently no one foresaw this 
was waiving a substantial right. Things were going along well 
through the appellate courts. 

MR. HUNTER: I agree. But who is in the best position, 
which is why we have a claim agairrst Mr. Snlith, as well. We 
have alleged negligence on his part. 
CP 708-70-9, 71 1, bold added. April 29, 201 1 Flearing, entire 
Suinmary Judgment Transcript at CP 7 11 -730). 

The Ti.ial court stated further at the same hearing: 
THE COURT: That's i~npo~tant.  It's not just this was poorly 
drafted, it's poorly draFted and this might be a problem for the 
estate, affect tile estate's right 

, , ~ m . m ~ ~ ~ ~ ~ ~ m ~ ~ ~ m ~ s s ~ . * * m m ~ m . ~ ~ ~ ~ ~ ~ ~ m ~ ~ ~ ~ ~ m m ~ m ~ ~ m m ~ ~ ~ ~ ~ s ~ ,  

(CP 7 18) 
~ m ~ m m m r n ~ m ~ ~ ~ m = ~ ~ a m m ~ m s ~ ~ m ~ m m ~ ~ ~ ~ ~ ~ ~ ~ r n ~ ~ m m ~ ~ n ~ ~ ~ ~ m m ~ ~ ~ " a ~ ~ m ~ " ~ ~ . ~  



Respondent S~nith attempts to portray the underlying case as 

complex. However, in dismissing Mr. Delay, the trial court did not 

concern itself with the "complexity" of the federal bankruptcy matters, 

and it properly focused on the loss of the Johnston State Court Judgment. 

The trial court dismissed Mr. Delay (witho~rt any expert testiinony) on the 

express basis that Mr. Smith (and not the Townsend Trust itself) knew or 

should have krlown of a cause of action asainst Mr. Delay and allowed a 

statute 

Mr. Smith never disputed the fact that he failed to advise 

Townsend Trust that it had a potential legal negligence claim against 

Joseph Delay. 

1t is Townsend Trust's position that the standard of care was set by 

the trial court in April 201 1 when it held that the statute of limitations 

began to run for any claims against Attorney Joseph Delay when MI-. 

Smith knew or should have known that the Townsend Trust had a 

potential cause of action ag,ainst MI-. Delay. At trial, Mr. Smith may 

attempt to explain why he did not think he had deviated from the standard 

of care, his explanation must square against the Court's ruling in April 

201 1 that Mr. Smith knew or should have known ofthe potential legal 

negligence action. A duty to advise the client of the potential legal 



negligence cause of action is a direct implication of that standard of ca-e 

iinposed upon Mr Snlith at the time he knew or should havc known of the 

potential cause of action 

B. THE, TOWNSEMD TRUST'S COMPLAINT AND THE 
APRIL, 29, 2011 CBUR'T ORDER 6:LEARLY PUT MR. 
SMITH ON NOTICE OF  A NEGLIGENCE CLAIM 
RELMING TO THE LOSS OF THE JOHNSTON STATE 
COURT JCTDGMEWT. 

As Mr Smith acknowledges at page 15  of the Brief orRespondent, 

"[Plleadings are primarily intended to give notice to the Court and thc 

opponent of the general nature ofthe case asserted " Novlhwesr L~ne 

ConsNarcto~v 1). Si?ohoi~zish Cbsrnty I'7,ihlic 1Jlility /lislr.icl No. 1, 104 Wn 

App 843, 848, 1'7 P 3d 151 (2001), quotingLe11vs I). Bell, 45 Wn App, 

192, 197, 724 P 2d 425 (1986) Ifere, the Court itself and Townsend Trust 

put Mr. Smith on notice, having said at the April 201 1 hearing: 

THE COlJZT So isn't Riley's recourse against Mr. 
Snlilh and not Delay? And I'm not -- B'm obviously making no 
findings as to any culpability on the part of Smith, but why 
brirtg Delay into it? Smith is the one who arguably had the 
.... knowledge and didn't do anythirag. 

THE COURT: But 2005, when Mr. Smith realizes there i s  a 
problem who couid have -- apparently no one foresaw this was 
waiving a substantial right. Things were going along well through 
the appellate courts. 



MR. t-IUNTE,R: 1 agree. Rut who is in the best position, which is 
why we have a claim against iWr. Smith, as well. We have 
alleged rlegligence 511 his part. 
CP 708-70-9, 711, hold added. April 29, 201 1 Hearing, entire 
Summary Judgment Transcript at CP 71 1-730). 

Townsend Trust dld not seek to anend the Second hinended 

Complaint after the April29, 201 1 hearing it was Plaintiffs belief that 

an amendment was not necessary, as the Court's ruling made it clear that a 

statute of lilnitations had commenced and run during Mr Smith's 

representation (of which Mr Sinith was aware and Tow~~send Trust was 

not) (CP 837, 845-847) Townsend Trust filed a rnotioi~ in li~nine to 

clarify the earlier court's ruling Plaintiff expected there to be other issues 

for trial, which was why Plaintiff did not consider the motions in limine to 

be dispositive of the entire case against Mr Smith 

r. L. CONTMRY TO MR. SMITH'S ARGUMENT, THE 
TOWNSEND TRUS1' DID NCb'r SEEM TO ADD ANOTHER 
CAUSE OF ACTION. 

Contrary to Mr Smith's arguiurnent at page 16 of its Brief, the 

Townsend Trust was not seeking to add another cause of action to the 

complaint. The Townsend Trust had alleged negligence against Mr 

Smith relatingto the loss ofthe Johnston State Court Judgment. At 



best, if Townsend Trust had amended its complaint, Townsend Tmst 

would have merely added a few more lines of facts to the negligence 

cause of action in the multiple page complaint. 

To date, Mr. Sinith had not even argued that l ~ e  would be 

prejudiced by an Amendment. 

Plaintiff alleged that the loss of the 1998 State Court Judgment was 

the same element of d a ~ a e u s t  both Mr. Sinith and Mr. Delay for. 

which the~r_w_ere,iointly liable. Plaintiff alleged in paragraph 5.2 of the 

Second Amended Complaint that both Mr. Smith and Mr. Delay were 

responsible for the loss ofthe 1998 Judgment, valued at $83,183.37, plus 

12% interest. Plaintiff was not seeking the same element of damage 

twice---it was one indivisible hxm. Plaintiff's counsel made crystal clear 

lo Defendant's counsel by Febrnary 24, 2012 that Plaintiffwas alleging 

negligence for Mr. Smith's failure to advise the Townsend Trust of the 

potential negligence claim against Mr. Delay. 

Plaintiff argued to the trial court that the remedy was to allow 

Plaintiff to Amend the Complaint, similar to allowing the Piaintiff to 

Amend the Connplaint at trial to conform to the proof presented at trial. 

Defendant cannot demonstrate prejudice, as Defendant has been aware 

well before trial of that particular aspect of the negligence claim (and the 

new trial date not yet been set). There is one set of facts surrounding 



Plaintiffs negligence claiin, namely, ihe loss of the 1998 State Court 

Judgment 

D. CONkRARY 'r0 MR, SMITH'S ARGUMENT, SCOTT 
SMtTL'PI HAD h DUTY TO ADVISE TOWXSEND TRUST OF 
THE CAUSE OF ACTION AGAIArST MR. DELAY AS A 
MA'I'TER OF LAW. 

The Court properly held in April 201 1 that Scott Smith had a duty 

to advise Townsend Trust that it had a negligence claim against Mr 

Delay Mr Smith had been the general counsel for the Townsend for over 

20 years, and the Trustees for Townsend Trust relied on his advice. 

Mr. Smith was directly involved with all issues surrounding the 

four judgmesits, well before the July 2005 Assignnlent of Judgment was 

drafted by Mr. Delay. (CP 38, 161-181) 'The Assignment was then sent to 

Mr. Smith's office within a week, and his firm reviewed documents to 

coiiect on the four judgments. Mr. Smith testified that he did not 

personally review the Assignment of Judgment until later in the Fall of 

2005 However, he clearly testified that lie knew that the Assignment or  

Judgment would cause problems with for the Trust. I-le was the 

bankruptcy attorney who had prepared the "Credit,or's Claim" for the 

Trust and received all notices electronically about the "Assignment of 

Judgment" and tile disbursements. (CP 159,196. 201). If anyone was 



familiar with the legal issues concerning the Townsend Trust, it was Scott 

Smith. 

The trial court held in April 2011 that Mr. Smith's knowledge of 

the cause ofaction against Mr. Delay was imputed to the client, despite 

the Townsend Trust having no knowledge of the cause of action. 

The only clear remedy for the Townsend Trust for the loss of the 

Johnston State Court judgment was a legal negligence action against the 

attorney who drafted the document. Townsend Trust alleged that Mr. 

Smith could have taken steps to ameliorate the harm of the July 2005 

Assignment of Judgment, which he did not do so. Townsend Trust also 

alleged that had he given proper advice about the two federal bankruptcy 

judgments (i.e., that they were worthless because they had never been 

recorded), the Townsend Trust trustee would never have met with Joseph 

Delay in an attempt to obtain the two federal bankruptcy judgments. If he 

had not met with Mr. Delay, the "Assignment of Judgment" document 

would never have been created, and the Townsend Trust would not have 

lost that valuable State Court Judgment, which had been recorded. 

IV. CONCLUSION 

For the reasons expressed above, this case should be remanded for 

triaL 
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Respectfully submitted this 2"" day of May, 2013 

AMOS R HUNTER, P S I 
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